september 13, 2010
Vol. 36, No. 37 • $10.00

ctlawtribune.com

Antitrust Act Ruling Limits
Attorney General’s Authority
Two key arbitration decisions set ‘traps for the unwary’

BY JEFFREY J. WHITE

T

he lifeblood of any corporation is its
proprietary documents, which often
reflect the creativity, skill, and inventiveness of employees. As a result, the unwanted disclosure of such documents can be
devastating, and thus, justify an extended
legal battle.
In Brown & Brown Inc. v. Blumenthal,
297 Conn. 710 (2010), the Connecticut Supreme Court decided one such battle when
it interpreted the Connecticut Antitrust
Act to impose limits on the attorney general’s authority to disclose a corporation’s
trade secrets and other valuable information during the course of an investigation.
The impact of the Brown decision — both
legally and politically — renders it the most
significant business law decision issued by
the Supreme Court in 2009-10.
In addition to Brown, the Supreme Court
issued two important arbitration decisions,
which set “traps for the unwary” for those
handling arbitrations. As corporations continue to insert arbitration clauses in their
commercial contracts, it is essential to understand that the contours of arbitration
law differ from typical civil litigation.
Antitrust Act
Connecticut General Statutes § 35-42 authorizes the Office of the Attorney General
to demand discovery before an action is even
commenced, based merely on a suspicion
that a corporation is engaging in antitrust

activity. The legislature attempted to cushion
this broad investigative power by preventing
the public from gaining access to confidential
information disclosed during these types of
investigations.
In Brown, the Supreme Court decided
the question of whether the attorney general could disclose Brown & Brown Inc.’s confidential information to other parties (such
as actual and potential competitors) during
the course of the antitrust investigation.
Clearly, the stakes were high for the business community and the attorney general.
In an opinion written by Chief Justice
Chase T. Rogers, the Supreme Court ruled in
favor of the plaintiff on three distinct issues.
First, as to the disclosure of confidential information to third parties during an investigation, the Court held that C.G.S. § 35-42’s
prohibition from disclosing such information to the “public” bars the attorney general
from disclosing subpoenaed information and
documents to third parties during interviews
or depositions that are conducted to advance
the antitrust investigation. Specifically, the
Court noted that although the legislature
“granted broad investigatory powers to [the
attorney general] to pursue antitrust violators, [it] also intended to afford counterbalancing protections to investigatory targets in
recognition of the potential sensitivity of internal business information and the fact that
the [attorney general’s] investigation need not
be founded on any specified level of suspicion
and, ultimately, might result in no allegations
of wrongdoing.”

Jeffrey J. White is an attorney in the Hartford office of Robinson & Cole LLP. He is a
member of the firm’s Appellate Group and has successfully handled numerous appeals in
several federal and state appellate courts.

Indeed, the
Court soundly
rejected
the attorney
general’s argument that
there would be
little prejudice
to disclosing
documents to
one’s competitors (particularly, if they
jeffrey J. white
are involved
in the conspiracy), by
emphasizing that those parties targeted by the
attorney general have not and may never be
charged and therefore “it is wholly inappropriate to presume their guilt to justify further
expansion of the [attorney general’s] already
considerable statutorily granted investigatory
powers.”
Second, with respect to the disclosure of
confidential information to other governmental entities, the Court interpreted C.G.S.§
35-42 as requiring the attorney general to
obtain an agreement from those officials that
they will keep the information confidential
before any documents or information are
shared. In doing so, the Court rejected the
attorney general’s argument that it would be
unduly burdensome to place restrictions on
disclosure to other governmental officials as
that argument “is belied by the fact that many
other states have similar prerequisites for interjurisdictional sharing of documents and
information acquired in pre-litigation antitrust investigations.”
Finally, the Court held that if confiden-
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tial documents are filed with the Superior
Court as part of some future legal action,
they must be filed under seal with the court
until a determination is made as to whether
the documents should be disclosed.
Ultimately, the Brown decision reaffirms
that the Office of the General Attorney continues to enjoy broad authority to investigate
antitrust violations. However, as Brown indicates, this authority is not limitless, which
provides some degree of comfort to the business community.
Arbitration
In the past several years, the Supreme
Court has issued several important arbitration decisions. This court year was no exception. For instance, in Bacon Construction Co. Inc. v. Department of Public Works,
294 Conn. 694 (2010), the Court found that
the department had waived its right to seek
judicial review of whether a dispute was
subject to arbitration or barred by sovereign immunity.
In a nutshell, the department agreed to allow an arbitrator to decide the sovereign immunity issue, but later, when it lost, the department sought de novo judicial review. The
Supreme Court determined that the department’s submission of that issue to the arbitrator prevented the Court from exercising de
novo review over the issue even though it is

traditionally within the bailiwick of the judicial system. The Court repeatedly emphasized
the department’s willingness to allow the arbitrator to decide the sovereign immunity issue,
and for that reason, the department was not
entitled to get a second bite at the proverbial
apple. Ultimately, while Bacon is fact-dependent, it again emphasizes that arbitration is
not a prelude to expansive judicial review.
Indeed, the limited review afforded
to arbitration awards was also at issue in
Comprehensive Orthopedics & Musculoskeletal Care LLC v. Axtmayer, 293 Conn. 748
(2009). In a 4-3 decision, the majority held
that an arbitrator did not exceed his authority when he declined to award attorney’s
fees and costs pursuant to the terms of an
employment agreement.
The circumstances of the case are relatively
straightforward. In Axtmayer, the underlying
arbitration concerned whether a physician violated a restrictive covenant in an employment
agreement. The arbitrator found that the covenant was violated, but held that the penalty
for violating the agreement (i.e., the liquidated
damages clause) was excessive. As a result, the
arbitrator reformed the contract and slashed
the penalty for a violation in half. The agreement also stated that attorney’s fees and costs
were to be awarded to the plaintiff if it was the
“prevailing” party on its claims. The arbitrator
declined to award fees and costs based upon

his reformation of the agreement.
Although the arbitrator did not say so
expressly, the majority found that the arbitrator had implicitly ruled that the plaintiff had not prevailed in the arbitration in
light of the arbitrator’s reformation of the
employment agreement. The majority held
that so long as the arbitrator rendered one
of two awards (namely, that: 1) the plaintiff prevailed and was entitled to fees or, 2)
that it had not prevailed and was not entitled to fees) then the award conformed to
the submission. In doing so, the majority
relied on established case law that a court
cannot correct legal errors, which in this
case would be the arbitrator’s interpretation
of the term “prevailed.” Not surprisingly,
the dissent, authored by Justice Joette Katz,
disagreed with this reasoning by arguing
that the arbitrator exceeded his authority
by ignoring the settled meaning of the term
“prevailed.”
Ultimately, the Court (albeit by a slight
margin) issued another decision that underscores the narrow judicial review afforded to an arbitration award.
The 2009-10 Court year produced interesting decisions that will have a future effect
on the business community. Time will tell
whether the Court will continue to become
entangled with the Office of the Attorney
General or whether quieter days are ahead. ■

