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Pending Green Card (Form I-485) May Not Equate
To "Legal Status" After All
Whether to maintain either H-1B or L-1 status (or another nonimmigrant status) while an
Adjustment of Status (AOS) application is pending has been the subject of much debate. Due
to a recent 7th Circuit decision, Chaudhry v. Holder, it is now more clear that underlying
nonimmigrant status is important. In a situation involving the denial of a Form I-485 application,
the court held that the pending AOS application does not provide an applicant with "lawful
status" for AOS purposes where the applicant's underlying nonimmigrant status has expired.
In 2003, Asim Chaudhry, a Pakistani national, and his family lawfully entered the U.S. under a
business visitor (B-1) visa. While lawfully in the U.S., Amtal Inc., Asim Chaudhry's employer at
the time, filed a petition to change his status from B-1 to L-1 (a nonimmigrant category for a
skilled worker). The U.S. Citizenship and Immigration Services (USCIS) approved Amtal's
petition, extending Chaudhry's lawful nonimmigrant status through January 21, 2005. On
January 14, 2004, Amtal Inc. filed an employment-based visa petition (Form I-140) on Asim's
behalf, and Asim concurrently filed an AOS application (Form I-485). After the applications
were filed (but before they were adjudicated), Asim left Amtal Inc. and began working for Sarus
Oil.
On December 13, 2005, the USCIS rejected the Form I-140 and Form I-485 applications
because Asim was no longer employed at Amtal Inc. On May 25, 2006, Sarus (Asim's new
employer) filed an employment-based visa petition (Form I-140) on his behalf, and Asim filed a
new AOS application. The USCIS approved Sarus's employment-based visa petition but
rejected Asim's AOS application. According to the USCIS, Asim's nonimmigrant status expired
on January 21, 2005, and 180 days of "unlawful status" had elapsed between the expiration of
lawful nonimmigrant (L-1) status and the filing of his AOS application. The 7th Circuit agreed,
finding that a pending adjustment application does not toll the accrual of days without lawful
status for AOS purposes.
Consequently, while an employee can lawfully remain in the U.S. while an AOS application is
pending, if the AOS application is denied, the USCIS may consider any time spent in the U.S.
without underlying nonimmigrant status to be unlawful (and accumulate toward the 180-day
period of unlawful status, which prohibits subsequent adjustment of status in the U.S.). In its

decision, the court noted that periods of time spent as a parolee in the U.S. may be considered
"legal status"; however, as this issue was not raised by the parties, it was not decided by the
court. Thus, based on this decision, to ensure that employees do not accrue such unlawful
status, companies may want to seriously consider extending an employee's nonimmigrant visa
status while the employee's AOS application is pending.
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