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On December 27, 2020, the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act was
signed into law as part of the Consolidated Appropriations Act, 2021 (the Act). The Act reopens the
Paycheck Protection Program (PPP) for businesses seeking a PPP loan for the first time (a First Draw PPP
Loan) and permits eligible businesses that received a First Draw PPP Loan to apply for another PPP loan
(a Second Draw PPP Loan). In addition, the Act implements some important modifications to the PPP,
including additional expenses for which PPP loan proceeds may be used, modifications to the covered
period, and clarification regarding how PPP loans will be treated for federal income tax purposes. Under
the Act, the PPP will remain open until March 31, 2021, or until the new funding has been exhausted. Set
forth below is a high-level overview of some key takeaways under the Act.
KEY TAKEAWAYS

•

Eligibility – First Draw PPP Loans: The Act did not change the general eligibility criteria for First
Draw PPP Loans; applicants must still satisfy the requirements set forth in the CARES
Act. However, it has been clarified that publicly-traded companies and businesses that are
“permanently closed” are prohibited from applying for First Draw PPP Loans. For a discussion
regarding eligibility requirements for First Draw PPP Loans, please see our article addressing that
topic here.

•

Eligibility – Second Draw PPP Loans: Businesses are eligible to receive a Second Draw PPP
Loan if: (a) they can demonstrate that there was a 25 percent reduction from gross receipts in any
quarter during 2020 when compared to the same quarter in 2019; (b) they do not employ more than
300 employees; and (c) they have used or will use the full amount of their First Draw PPP Loan on
or before the expected distribution date of the Second Draw PPP Loan.

•

Terms and Conditions – Second Draw PPP Loans: Second Draw PPP Loans are generally
subject to the same terms, conditions and requirements as First Draw PPP Loans (e.g., no
collateral required; 1 percent interest rate on any loan proceeds that are not forgiven; and a fiveyear maturity date for any portion of the loan not forgiven). As with First Draw PPP Loans, the loan
amount for Second Draw PPP Loans will be calculated by multiplying the borrower’s average
monthly payroll costs by 2.5; [1] however, Second Draw PPP Loans are subject to a $2 million cap
(as opposed to First Draw PPP Loans, which have a $10 million cap).

•

Covered Period: The Act redefined the “covered period,” which is the period during which PPP
loan proceeds must be spent on eligible expenses in order to be eligible for forgiveness. Prior to the
Act, the “covered period” for forgiveness was the 24-week period starting on the date the borrower
received the PPP loan proceeds, unless the PPP loan was made before June 5, 2020, in which
case the borrower could elect to utilize either a 24-week covered period or the original 8-week
covered period. Under the Act, borrowers may elect a covered period that ends on any date that is
between 8 and 24 weeks after the day the borrower received the PPP loan proceeds.

•

Additional Eligible Expenses: Prior to the Act, PPP loan proceeds that were used for payroll, rent,
mortgage interest, utilities and interest on certain other debt obligations were eligible for
forgiveness. The Act expands eligible (and, therefore, forgivable) expenses to include (a) personal
protective equipment expenses; (b) certain operating expenses related to business software or
cloud computing services; (c) property damage costs related to vandalism or looting due to public
disturbances that occurred during 2020 that were not covered by insurance or other compensation;
and (d) certain supplier costs. Although these four additional categories of eligible expenses are
also eligible for forgiveness, borrowers are still required to use at least 60 percent of PPP loan
proceeds for covered payroll costs.

•

Deductibility of Forgiven PPP Loans: The Act clarifies that borrowers may exclude PPP loan
proceeds from taxable income and deduct expenses paid with such proceeds, which is a change to
the prior guidance issued by the IRS.

Robinson & Cole LLP has been tracking government relief programs being offered to help alleviate the
economic impact of COVID-19 on businesses in the United States. The SBA, in consultation with the
Treasury, has provided and continues to provide guidance in the form of Interim Final Rules and Frequently
Asked Questions (FAQs) to address borrower and lender questions concerning the implementation of the
Paycheck Protection Program (PPP), established by section 1102 of the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act). For more information on the PPP, see our Primer, FAQ on the
PPP, our article on SBA affiliation rules, our article on the Paycheck Protection Program and Health Care
Enhancement Act, our article on the "necessity certification,” our article on the PPP loan forgiveness
application, our article on The Paycheck Protection Program Flexibility Act, our article on PPP Update:
Loan Forgiveness FAQs, our article on Treatment of Owners And Forgiveness of Certain Nonpayroll Costs,
our article on PPP Update: SBA Procedural Notice - Paycheck Protection Program Loans and Changes of
Ownership, and our article on PPP Update: Loan Necessity Questionnaires.
This alert is being issued as of January 27, 2021. Please note that future legislation, guidance and
regulations could modify certain provisions of the topics discussed above.
ENDNOTES
[1] Borrowers in the accommodations and food services industry (i.e., businesses with a NAICS code
beginning with 72) may receive a Second Draw PPP Loan equal to their average monthly payroll costs
multiplied by 3.5, subject to the $2 million cap for any single borrower.
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