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Session Outline 

ÅParties to the real estate transaction 

ÅBasics of real property law 

ïPossessory interests 

ïNon-possessory interests 

ïConveyancing 

ÅTitle issues 

ÅGovernment interests in real property 

ÅPanel discussion 

ïRole of planning and zoning in real estate transactions 

ïThe plannerôs role in real estate transactions 
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Things to Remember 

ÅPlanners have important roles in real 
estate transactionsðwhether you know it 
or not 

ÅBasic overview 

ÅReal estate law is state-by-state law: use 
this presentation with caution!  

ÅAlways consult attorneys when real estate 
transactions are involved 



PARTIES TO THE REAL 
ESTATE TRANSACTION  
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Parties to Real Estate Transaction 

ÅBuyer-Seller 

ÅBroker 

ÅLenders 

ÅTitle Company 

ÅSurveyors 

ÅLawyers 
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Role of the Planner 

ÅHow are planners involved? 

1. A savvy broker/owner may seek to 
determine the ñhighest and bestò use of the 
property to maximize development potential 
and financial return 

2. Zone changes, text amendments to zoning 
regulations, and subdivisions may be needed 

 

*We will return to ñhighest and bestò use later 
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Role of the Planner (continued) 

ÅBuyerôs Due Diligence 

1. Purchase and Sale Agreement may be 
contingent on securing zoning approval 
(highest and best use responsibility of buyer)  

2. Prospective purchaser may just want to 
know the development potential of the 
property 
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POSSESSORY INTERESTS IN 
LAND 
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Possessory Interests in Land 

ÅFee Simple 

ÅDefeasible (Conditional) Title 

ÅTrusts 

ÅAdverse Possession 

 



13 Real Estate Law for Planners / May 9, 2017 



14 Real Estate Law for Planners / May 9, 2017 

 



NON-POSSESSORY INTERESTS IN LAND  
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Some Types of Non-Possessory Interests in Land 

ÅEasements  

ÅLicenses  

ÅRight-of-ways 

ÅProfits 

ÅServitudes and covenants  

ÅSecurity interests 

ïMortgages, deeds of trust, liens 
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Types of Easements 

Å Affirmative vs. negative easements 

ï Affirmative : A has a right use Eôs land (e.g., access easements, some 

utility easements) 

ï Negative : A has a right to prevent uses on Bôs land (e.g., conservation 

easement, viewshed easement) 

Å Easement appurtenant vs. easement in gross 

ï Appurtenant : easement rights are tied to property and run with the 
land (e.g., Town has an easement across Bôs property to access the 
garbage dump) 

ï Gross : easement rights are unrelated to other property and personal to 
the grantee (e.g., Town has a conservation easement across Eôs 
property)  

Å Exclusive vs. nonexclusive easements 
ï Means different things to different people in different states  
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Source: StudyBlue 
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Formation of Easements 

ÅExpress grant or 
deed of easement 

ÅDeed reservation 

ÅImplication 

ÅNecessity 

ÅPrescription 

ÅSubdivision Plat 
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Important Elements of an Easement 

Absolutely necessary: 

ÅWho holds the easement? 

ÅWhat land is subject to the easement? 

ÅWhat are the permissible uses of the 
easement? 
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Location of Easement 

ÅIs the easement fixed and located? 

 

ÅIs the easement ñfloatingò? 

 

ÅWhat effect can easement have on 
development rights? 
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Effect on Development 
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Termination of Easements 

ÅExpress Release 

ÅConditions (durational, based on holder, 
specific purpose) 

ÅAbandonment of Easement 

ÅRenegotiation 
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Licenses 

ÅRight to use the land of another  

ÅPersonal to grantee, not assignable 

ÅRevocable 

ÅSome states: license is not really an 
interest in land 



Covenants and Servitudes 

Å Agreements, promises, etc. 
regarding use of land 

ïñPrivate zoningò 

Å Must ñtouch and concernò land 

Å Run with the land, bind and 
benefit subsequent owners 

Å Restrictive vs. affirmative 
covenants 

ïRestrictive: thou shall noté 

ïAffirmative: thou shallé 
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Covenants and Servitudes 

Å Relationship to public policy 

ïCovenant controls are generally unrestricted by lawðbuyers of property 
are assumed to have notice of recorded covenants 

ï Constitutional provisions donôt apply (mostly) 

ï Restrictions on some pursuant to public policy 

ÅDiscriminatory restrictive covenants 

ÅRestrictions on green development 

ÅOther state-by-state limitations 

Å Relationship to zoning and planning 

ïZoning generally canôt dictate what covenants say 

ïCovenants broadly control use of land, but may conflict with zoning  

ï Who prevails? 
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What Is An Agency To Do? 
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Lawrence v. DEEP (Conn. 2016) 
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Exercise 

Working with others at your table, answer the following questions 
about the [ easement, license, or declaration of covenants] that has 
been left for you:  

Å What is the interest that is conveyed by the document?  

Å Why was this particular type of interest chosen? 

Å Who benefits from the document? Who is burdened by the 
document? 

Å For what purpose(s)? 

Å Are any third parties benefited by the document?  

Å What are the conditions on which the document can be amended or 
terminated? 

Å Was the document required as part of a zoning or other land use 
approval? 



CONVEYANCING  



Types of Deeds 

ÅWarranty Deeds (and permutations):  Guarantees 
buyer gets what seller has or should have 

 

 

ÅQuitclaim Deeds:  Buyer only gets what seller has 
which might be everything or nothing.  
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Brooklyn Bridge 
 

One of the Most Quitclaimed Fixtures in the World!  
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Deeds (continued) 

ÅBy adverse possession 

ïñSorry I built a fence on your side of the 
border but hey you said nothing for years 
soé. 

 

 It is mine all mine!ò 

 

 Whose is it for zoning purposes 
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Grant of Easements 

ÅMany types including  

1. Rights of Way ï 
highways, trails, 
etc. 

2. Utilities 

3. Avigation (think 
glidepaths)  

4. Signs, Fences 

5. View and more! 
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Grant of Easement Continued 

ÅPrescriptive Easements 

  

ïñI just kept walking down the trail and it 
became my right to continueò 

 

Sounds like a great show-tune! 
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Plat Dedications 

ÅUpon approval filing the plat (subdivision) 
map 

 

ÅAllows sale of newly created parcels of 
real estate 

 

ÅFrequently require dedication of open 
space roadways and land for utilities 
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Eminent Domain 
ñI feel like I got takenò 

 

What is eminent domain? 

1. The right of the government to condemn land for 
public purposes 

2. Public purpose definition in dispute. See Kelo v. City 
of New London 

3. If public purpose is valid, what is ñjust 
compensationò? 

4. Planners role in these disputes 
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Eminent Domain (continued) 

Must one private owner give up her land for 
benefit of another private owner because of 
a finding of blight?  
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Eminent Domain (continued) 

If land is undervalued the government may 
be in for a costly surprise 

 

 

 

 

Amount of judgment was $125 million  



RECORDING  
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Why Record? 

ÅCounty registries exist for 
one purpose: NOTICE  

ÅRecording system was 
established to provide notice 
to subsequent owners and 
interest holders of a partyôs 
interest in land 

ÅProvides record evidence of 
conveyances, government 
action, etc. 
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Effect of Recording 

ÅRecording an instrument provides 
constructive notice of interests in property 
to subsequent interest holders 

ÅRecordingðin and of itselfðdoes NOT 
accomplish a conveyance, rezoning, 
subdivision, etc. 

ïAlthough some local code provisions may 
require recording for the process to be 
complete 





TITLE: COMMITMENTS, 
COMPANIES, AND INSURANCE  


