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Session QOutline

A Parties to the real estate transaction

A Basics of real property law
I Possessory interests
I Non-possessory interests
I Conveyancing
A Title issues
A Government interests in real property

A Panel discussion
I Role of planning and zoning in real estate transactions
I The plannerodos role I n real est a
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Things to Remember

A Planners have important roles in real
estate transactionso whether you know it
or not

A Basic overview

A Real estate law is state-by-state law: use
this presentation with caution!

A Always consult attorneys when real estate
transactions are involved
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PARTIES TO THE REAL
ESTATE TRANSACTION




Parties to Real Estate Transaction

A Buyer-Seller

A Broker

A Lenders

A Title Company
A Surveyors

A Lawyers
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Role of the Planner

A How are planners involved?

1. A savvy broker/owner may seek to
determine the nhi ghest

property to maximize development potential
and financial return

2. Zone changes, text amendments to zoning
regulations, and subdivisions may be needed

*We wi | | return to nhig
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Role of the Planner (continued)

ABuyer s Due Diligenceé

1. Purchase and Sale Agreement may be
contingent on securing zoning approval
(highest and best use responsibility of buyer)

2. Prospective purchaser may just want to
Know the development potential of the
property
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NOT SURE IF FEE SIMPLE
ABSOLUTE

INGLUDES THE{WORD “SIMPLE" TO

MOCKME

POSSESSORY INTERESTS IN
WN\ID,




Possessory Interests in Land

A Fee Simple

A Defeasible (Conditional) Title
A Trusts

A Adverse Possession
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NON-POSSESSORY INTERESTS IN LAND




Some Types of NonPossessory Interests in Land

A Easements

A Licenses

A Right-of-ways

A Profits

A Servitudes and covenants

A Security interests
I Mortgages, deeds of trust, liens
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Types of Easements

A Affirmative vs. negative easements

I Affrmative : A has a ri ght ceesseaserhedtssomhea n d
utility easements)
I Negative : A has a right to pr ewneervdtionu s e

easement, viewshed easement)

A Easement appurtenant vs. easement in gross

I Appurtenant : easement rights are tied to property and run with the
| and (e.g., Town has an easement ac
garbage dump)

I Gross: easement rights are unrelated to other property and personal to
the grantee (e.g., Town has a conse

property)
A Exclusive vs. nonexclusive easements
I Means different things to different people in different states
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Public Road

The owner of Lot B has an appurtenant easement across Lot A to gain access to the lake,
The utility company has an easement in gross across both parcels of land for its power lines.
Note that Lot A also has an appurtentant easement across Lot B for its driveway.
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Formation of Easements

A Express grant or
deed of easement

A Deed reservation
A Implication

A Necessity

A Prescription R
A Subdivision Plat

{10} REATA SOUTH
AND ADJACES

TE WHER
REIM oll} N THIRTY (3 AFTER SUB : L FOR
TS INCURRED, C-OUl TY SHALL HAVE . o ATION B
AL AL ITIS THE EM OWKER'S RES 5 i TR NTAIN,
L N A MANNER CONSISTENT WITH L ALE 1
NTY,
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Important Elements of an Easement

Absolutely necessary
A Who holds the easement?
A What land is subject to the easement?

A What are the permissible uses of the
easement?
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Location of Easement

A Is the easement fixed and located?
Als the easement f@#fl oc:

A What effect can easement have on
development rights?
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Effect on Development
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Termination of Easements

A Express Release

A Conditions (durational, based on holder,
specific purpose)

A Abandonment of Easement

A Renegotiation

Real Estate Law for Planners / May 9, 2017




Licenses

A Right to use the land of another
A Personal to grantee, not assignable
A Revocable

A Some states: license is not really an
Interest in land
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Covenants and Servitudes

A Agreements, promises, etc. A Restrictive vs. affirmative
regarding use of land covenants
I APrivate zoningo i Restrictive: tho

A Must fAtouch and coAtfirmmatliaprd tho

A Run with the land, bind and
benefit subsequent owners

A COVENANT

CONTROLLER




Covenants and Servitudes

A Relationship to public policy

I Covenant controls are generally unrestricted by lawd buyers of property
are assumed to have notice of recorded covenants

I Constitutional provisions donot apfr
I Restrictions on some pursuant to public policy
A Discriminatory restrictive covenants
A Restrictions on green development
A Other state-by-state limitations
A Relationship to zoning and planning
i Zoning generally candt dictate what
I Covenants broadly control use of land, but may conflict with zoning
I Who prevails?
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What Is An Agency To Do?

ls Ho bullding or structure shall he erected o rcine

— —

teined upon tha premiceg ﬂareby conveycd othor tiacn one single
family dwelling hauge uiFh ;Frndc* Al sny, pttached, excapt with
the written consent of the zrentor or Lta Guccessors or azsizns,
Such building or structure s2ull be used for no purpose otrer

g H r
AN & atrictly rivote resldence und pich aparopriate unes

usually incldental thereto,

Real Estate Law for Planners / May 9, 2017 27




Lawrence v. DEEP (Conn. 2016)

“ITlhe law is well established that restrictive covenants in a deed as to the use of property
are distinct and separate from provisions of zoning law and have no influence or part in the
administration of zoning law. ” (Internal quotation marks omitted.) Anniello v. Town of Vernon
Planning & Zoning Commission, Superior Court, judicial district of Tolland, Docket
No. CV-93-0052916-8S (August 14, 1995, Klaczak, J.), quoting 83 Am. Jur. § 1006. In
Moscowitz v. Planning & Zoning Commission, 16 Conn. App. 303, 311-12 n.8, 547 A.2d 569
(1988), the court noted, “[A] planning commission cannot base its denial of subdivision approval

on the existence of a deed restriction if the application otherwise meets the regulations. . . . The

responsibility of enforcing restrictive covenants in deeds is allocated to neighboring landowners,

not to a municipal commission.”
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Exercise

Working with others at your table, answer the following questions
about the [ easement, license, or declaration of covenantd that has
been left for you:

What is the interest that is conveyed by the document?
Why was this particular type of interest chosen?

Who benefits from the document? Who is burdened by the
document?

For what purpose(s)?
Are any third parties benefited by the document?

What are the conditions on which the document can be amended or
terminated?

Was the document required as part of a zoning or other land use
approval?

o Do Do o o Do Iw
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CONVEYANCING




Types of Deeds

A Warranty Deeds (and permutations): Guarantees
buyer gets what seller has or should have

A Quitclaim Deeds Buyer only gets what seller has
which might be everything or nothing.




Brooklyn Bridge

One of the Most Quitclaimed Fixtures in the World!
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Deeds (continued)

A By adverse possession

inSorry | bui |l t a fence
border but hey you said nothing for years
SO0e.

l't I s mine all mine! o

Whose is It for zoning purposes
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Grant of Easements

A Many types including

1. Rights of Way 1
highways, trails,

etc.

2. Ultilities

3. Avigation (think
glidepaths)

Signs, Fences

5. View and more!
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Grant of Easement Continued

A Prescriptive Easements

inl Just kept wal ki ng d:
became my right to con

Sounds like a great show-tune!
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Plat Dedications

A Upon approval filing the plat (subdivision)
map

A Allows sale of newly created parcels of
real estate

A Frequently require dedication of open
space roadways and land for utilities
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Eminent Domain
il feel | ike |

What I1s eminent domain?

1. The right of the government to condemn land for
public purposes

2. Public purpose definition in dispute. See Kelo v. City
of New London

3. I f public purpose 1 s val.
compensationo?

4. Planners role in these disputes
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Eminent Domain (continued)

Must one private owner give up her land for
benefit of another private owner because of
a finding of blight?
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Eminent Domain (continued)

If land Is undervalued the government may
be In for a costly surprise

Amount of judgment was $125 million
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off the mark com o Mark Parisi

o BHND T AREED Y TERRITERY
&Y DOING THE DEED HERE pAD
HERE AND HERE...

RECORDING g

AT THE CAAWNE
REGISTRY oF VEEDS




Why Record?

A County registries exist for

Nl(J)(\LIE ;g%; lzgi : :

PRI PGE Interest in land
====—2 A Provides record evidence of
| conveyances, government
action, etc.

=
o
] .

B Ny g ———=  one purpose: NOTICE

Z?\ cRin, an ol A Recording system was

o [ established to provide notice

y = ——m———— = to subsequent owners and

E | yo VO YO YO i nterest holder
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Effect of Recording

A Recording an instrument provides

cons
to su

A Recordingd in and of itselfd does NO

acco
subc

T Alt

tructive notice of interests In property
bsequent interest holders

mplish a conveyance, rezoning,
lvision, etc.
nough some local code provisions may

rec

uire recording for the process to be

complete

Real Estate Law for Planners / May 9, 2017







[ITLE: COMMITMENTS,
COMPANIES, AND INSURANCE




